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1. INTRODUCTlON 

I The Commission is initiating this inquiry to gather comment and Information on the impact 
that communications towers may have on migratory birds As explained further below, we seek 
information that is supported by evidence concerning the number of migratory bird collisions with 
communications towers and the role that specific factors associated with communications towers may 
have in increasing or decreasing the incidence o f  such collisions. Such factors may include lighting, 
height, and particular type of antenna structure (including guyed and unguyed structures), meteorological 
conditions, location, physiographic features of sites, and known migratory bird migration corridors. We 
further request information on whether any current or proposed research may provide useful data 
regarding the subjects of this inquiry, and what other actions may be necessary to spur additional, 
necessary research We also seek comment on whether certain measures might minimize any adverse 
impacts o f  communications tower siting and construction on migratory birds, whether any such measures 
are supported b y  adcquateand reliablc empirical and/or scientific evidence, and how the use of such 
measures may affect the ability of licensees and other parties to provide efficient and reliable 
communications services Depending on the record developed in this proceeding, the Commission will 
consider whether the current state of research would support further action by the Commission in this 
area. including possible amendments of  its environmental rules.’ 

2 Thls inquiq is designed to  gather comments on scientific research and  other  related data 
~ 
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relevant to migratory bird collisions with communications towers, and on whether such research would 
support changes within the structure of our current rules and processes specifically related to protection 
of migratory hirds 

11. I3AC‘KGROUND 

3 Conununications towers and other structures that support antennas provide the infrast~ucture 
lor sewices licensed by the Commission, including broadcast television and radio, cellular, Personal 
Communications Servicc (PCS), Specialized Mobile Radio  (SMR), and other advanced a n d  e merging 
\erbices Communications towers a l ~ o  arc used for the  provision of private radio services used by 
husiness and govemmenl, and for public safety purposcs 

4 Migratory birds hreed throughout the United States and Canada and, in the fall of each year, 
migrate to the southern United States, Mexico. and Central and South America for the winter’ 
Cunently. 836 species are on the list of migratory birds maintained by the United States Fish and 
Wildlife Scrvice (FWS)’ Biids that havc been documented as vulnerable to collisions with 
communications towers include approximately 350 species of neotropical migratory songbirds, w hich 
generally migrate at night and may be most susceptiblc to co11isions with l i t  towers on nights with low 
\‘i~ihili@ due IO fog, rain, or low cloud ceilings a At least one researcher has suggested that an estimated 
four lo five million birds or more may be killed each year due to coIIisions with communicatlon~ towers 
Rcports of bird deaths at  single locations on a singlr day have included instances involving hundreds or 
even thousands of birds ’ However, to our knowledge thcrc have been no studies sufficient to support a 
reliable estimate o f  the numbcr of migratory birds that may have  died as a result of  collision^ with an 
cxtensive riumher of ~ o t n n u n ~ c a t i o n s  towers located, for example, over wide geoflaphic areas. In 
addition. while some literature suggests that certain factors ~ such a s  tower height, lightmg systems. type 
of antenna support structure, and location ~ may increase or decrease the hazards that towers pose to 
migratory birds, there does not appear to be ~ystematic research on an adequate scale regard~ng exactly 
how and to what extent, if at all. these factors contribute to any risk to migratory birds.’ 

’ See Federal and State Roles, U S Fish & Wildlife Servlce, Division of Migratory Bird Management, a1 
Ihm, /lmirratt,rvbirds fws mvimpmtlfedrole html (last visited August 14, 2003) 

’ &,e 50 C F R $ 10 13 (list ofrmgratory bird species protected by Migratory Bird Treaty Act), see also 
Revised List of Migratory Birds, 66 Fed Reg 52,282 (October 12 ,  2001) 

‘ S e e  Manbilk, A M  11. The ABCr, ofAvolr/rng Blrd Collisroiis a/  Communicarions Towers rhe Nrrr 
Proceedings of the Avian Interactions Workshop, December 2, 1999, Charleston, S C , Electrlc Power S l e p ~  

Research hstltute, avarlable 01 http //micratoryblrds f ib5 ~ovlissuesltowrrslabcs hrml (Aug 31, 2000) (Manville) 
(discussing known and suspected cauhes of bird collisions with communications towers) Cornmumcations towers 
also may ha\c an impact on rmgratory birds during their daily movements withln an  area. and on shoreblrds, 
waterfowl. raptors, other songbirds, and other bud groups 

’ /n 

“See. c 6 .  r r l  (discussins deaths ofesiimated 5,000-10,000 nugratory songbirds at  or in vlclnity of thee 
commun~caiions towers and a natural Xas pumping facility in Kansas) 

7 C/ Manville (stating that research concerning the presumed or suspected causes of bird co1Iisions wth 
lowers “is sorely lacking ”) 
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:A. Licenqing and Regulation of Radio  Communications Services and Antenna Structures 

i Ihe  ('ommission mas crealed to regulate communications by wire and radio in the United 
Sialri ' Scciion I o f  the Communications Act. ac amended (Act), requires the Commission to regulate 
comnierce in Communications to "makc available. so far as possible, to all people of the United States 
d rapid. elricient. Nation-wide, and wor ldhide  wire and radio communication senwe with adequate 
hc~l i l ies  When Conpess  amended the Communications Act in  the Omnibus Budget 
Reconciliation Act of 1993. it directed "the development and rapid deployment of new technologies, 
products, and services for the benelit o f  the public [and] efficient and intensive use of the 
eiectromagnetic spectrum I"" The Telecommunications Act of 1996 was intended "to promote 
compctition and reduce regulation in order to secure lower prices and higher quality services for 
American telecommunication consumer5 and encourage the rapid deployment of new 
telecommunications technologies " I i  Congress also has provided that all television broadcasting in the 
United States will he by digital technology by the end of the transition to digital television (DTV) on 
December 31. 2006 I '  In addition, thc Commission is authorized to assign frequencies to classes of 
ctations. and has designated spechum for public safety use I' The Wireless Communications and Public 
Safety Act of 1999 (91 I Act) directs the Commission to make 91 I the universal emergency number for 
wireless and wirsline telephone service and, among other matters, to encourage and support the 
dewlopment of comprehensive emergency communications throughout the United States so that all 
juri~dictions offer seamlcss netw,orks for prompt emergency service I '  

"" 

h As part of its responsibilities, the Commission issues licenses and permits relating to 
communications services and, pursuant to statute. requires antenna structures to conform to painting and 
Iiphting requirements Section 301 of' the Act requires the issuance of a license for radio 
 communication^,'^ and construction permits from the Commission are required for certain services l 6  

Se<,47USC b 151 R 

4 7 U S C  4 1 5 1  

Ser id 5 309(1)(3)(A), (D)  

I'icamble to Tclecommuiiications Act of 1996. Pub L N o  104-104, I I O  Stat 56 (1996) (1996 Act) 

The DTV transition period may be extended by the C o m s s i o n  
41 IJ S C 5 3090)(14)(8) The Conmussion hds adopred rules to pemut the nation's broadcasters to implement 
(he conversion to digital television in accordance with the I996 Act See Advanced Televiskon Systems and Their 
Impact upon the Existing Television Broadcast Service, Fl/ih Report and Order, I2  FCC Rcd 12809 (1997) 

9 

I l l  

I1 

' 'See 47 U S C 5 309(~)(14)(A)-(B) 

' '  ,See 47 Li S C 303(c). 47 C b K $ 4  90 15-90 22 

Sre Wireless Communications and Public Safety Act of 1999, Pub L No 106- 81, enacted Oct 26, I4  

1999. I 1  3 Stat 1286. amending the Communications ACI of 1934, b$ 222, 251 (91 1 Act) The Comnussion has 
taken steps to implemenr the 91 I Act Implementation of 911 Act, Fijlh Report and Order, Memmanduni Oplnlon 
and Oh&>- U T I  Reimstdenilion. I6 FCC Rcd 22264 (2001) 

" 4 7 U S C  $301 

I 6  Section 3 19 of the Acl provides that "[nlo license shall be issued under the authority of this chapter for 
thc operatlon of any station unless a permr for its construction has been granted by the Comrmssion '' 47 U S C 9 
3 19(ai Construction pcrmlts are defined as  "instrumentrs] of authorization required by this chapter or the mles 
(iontinucd ) 

3 
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Section 307(h) of the Act chargcs the Cornmission with the duty to distribute broadcast licenses "among 
thc wvcral Slalcs and communilics as to probidc a fair. efficient. and equitable distribution of radio 
\er\'ice to each or the same " I -  Section 303(q) of  the Act provides that the Commission shall have 
"authority to reqiiire the painting and/or illumination of radio towers if and when in its judgment such 
towers constitute, or there I S  a reasonable possibility that they may constitute. a menace to air 
navigation " I *  Section ?03(q) further provides that the "permittee or licensee, and the tower owner in any 
case in which the owner is not the permittee or licensee, shall maintain the painting and/or illumination 
of the tower as prescribed by the Commission pursuant to this section '"' To implement Section 303(q), 
the Commission has provided in its rules that the owner o f  any proposed or existing antenna structure 
that requircs notice of proposed construction to the Federal Aviation Adminlstratlon (FAA) must register 
the structure with the Commission prior to construction *' Specifically, such notification and registration 
i s  required for antenna structures that meet certain height and location criteria (generally towers more 
Lhan 60 96 meters (200 feet) in  height or located within certain distances of an airport, as specified in the 
Commission's rules) As of June 1 ,  2003. approximately 92,454 antenna structures were registered with 
the Commission 'I The Commission's d e s  further require that tower owners paint and light their 
antenna structures in accordance with the FAA's advisory specifications for air navigation safety 
purposes - -  

11 

B. Environmental Statutes and Regulations 

7 'Ihe National Environmental Policy Act (NEPA) is the basic national charter for protection 
(Continued from previous page) - 
and regulations of thr Comrmssion " Id 5 153(12) Consmction 
perrmts are required Tor broadcast stations, unless the Comrmssion has by regulaiion detemuned that a pemut shall 
not be required Tor mnor changes in the facilities ofdulhorized broadcast stations Id $ 319(d) Consbuciion 
permits ale not required for government, amateur. and mobile stations, and the Comrmsslon my waive the 
iequiremcnt to1 certam othcr licenses i f  i t  finds that the public Interest, convenience or necessity would be served 
Id The Commission has provided that crrtain applicant? i n  the public mobile services do not requlre a 
constmction pemut, W P  Revision and Update of Part 22 of the Public Mobile Radio Services Rules, Report and 
Order, 95 FCC 2d 769. 773-74 1 16 (1987). and may construct faciliiies prlor to the grant of thelr application See 
17 C F R 4 22 14.; In  contrast, constmctlon perrmis are required for broadcast senice applicants See 47 C F R S 
73 3533 

for the consrmciion of a [radio] station 

47 LT S C 9 307(b) In keepmg with Its statutory mandate, the C o m s s i o n  presumes that every I 

community of "appreciable size," Plainview Radio. Decision, 24 FCC 405, 42 I 1 13 (1958), needs at least one 
radio station for local celf-expression Bie Broadcasting Co , Decision, 8 I FCC 2d I, 26 7 47 (Rev Bd 1980). 
!el, denfed, Memorandum Opinion and Order. 87 FCC 2d 490 (198 I )  The Commission's broadcast allotment 
criteria thus attempt to avoid undue concentraiion of broadcast stations ~ and, incidentally, broadcast transrmrsion 
towers ~ i n  any area, particularly in urban areas See Pasodrna Broadcnsring Co v FCC, 555  F 2d 1046. 1050 
(DC Cir 1977) 

I h  47 LI S C S. 303(q) 

l 9  Id 

' " 4 7 ( . F R  9 174(a) 

' I  This includes antenna structures thai currently exist, or that have been proposed to be built or modified 

- - 4 7 C F R  $5  176(a), 1722, 1723,andnotepreceding47CFR 5 1745 (HighIntensityWhte 
7 ,  

Obstruction Lighting) 
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[)I’ the environment and requires federal agencies to  establish procedures to identify and account for the 
environmental impact ot projec15 they undcrtake or authoriie ’‘ NFPA provides that “to the fullest extent 
possihle include in every recommendation or  report 
o n  major Federal actions si&nificantly affecting the quality of the human environment” a detailed 
statcment on thc cnvironmental impact of the proposed action and any adverse environmental impacts 
lhat cannot h r  avoided if the proposal is implemenlcd ” The Council on Environmental Quality’s (CEQ) 
regulations provide that “human environment” shall be “interpreted comprehensively to include the 
natural and physical environment and the relationship of people with that environment.”2’ NEPA also 
requires all Federal agencies to consult with and obtain the comments o f  expert Federal agencies before 
taking any major action significantly affecting the quality at‘ the human environment ’‘ 

all agencies [if the Federal Government shall 

8 The Endangered Species Act (ESA) prohibits the laking of any endangered species by any 
person unless authorized by FWS ’’ The ESA also provides that “[elach Federal agency shall, in  
consultation with and with the assistance of the Secretary [of the Department of the Interior], insure that 
any action authorized. funded, or carried oul by such agrncy is not likely to jeopardize the continued 
existence” of any endangered species or threatened species or result in the “destruction or adverse 
modification of habitat of such species which is determined hy the Secretary to be critical . 
The Migratory Bird Ireaty Act ( M B I A )  makes i t  “unlawful at any time. by any means or  in any manner. 
to pursue. hunt, take. capture, ki l l ,  attempt to take. capture or kill any migratory bird’ unless 
permitted by FWS ”’ Although certain species of m i p t o r y  bird5 arc protected under the ESA, many 
additional species are protected under the MBTA and not the ESA ”’ 

23 42 LJ S C $ 5  4321-4335 

‘a Id 6 4332(2)(c) 

” 4 0 C F R  4 1508 14 

” 4 2  U S C 5 4332(2)(c) 

16 U S C 5 I538(a)( I )(B) Under the ESA, “take” means “to haras5, harm, pursue, hunt, shoot, wound, 
kill, map, capture, or collect, or to anempt to engage in any such conduct ” Id \ 1532( 19) l’he FSA authorues 
the Secretary of the Interior to pemut any othewse prohibited “takmg” i f “ such  raking IS incidental to, and not the 
purpose of, the canying out of an otherwise lawful activity ” Id $ 1539(a)( I)(B) 

I- 

ld $ 1536(a)(2) “Federal agency” includes any “department, agency, or insrmmeniality of the United 28 

Stares ” /i/ 4 1532(7) 

‘9 Sei, 16 t1 S C F C  703, 70?(a) FWS does not issue pemuts for incidental or accidental takes under the 
MBTA 

I n  addition, executive branch agencies are suhjecr IO Executive Order 13,186, which requires Federal 
aeenc~es “rakmg actions that have, or are likcly to have, a mcasurable negative effect on rmgratory bird 
populations” to develop and implement a Memorandum of Understandmg (MOU) with FWS that “shall promote 
the consenation ofmgratory bird populaiion\ ” Exec Order No 13,186, 66 Fed Reg 3.853 (Jan IO.  2001) 
Sccrion 2(g) of  Exec Order N o  13, I86 defines “Federal agency” to mean “an executive department or agency, but 
does not include independent establishments as defined by 5 U S C 104 ’’ ld  The Executive Order does nor apply 
rn the Commission, which is an “independent esrablishmeni ” See 5 U S C tj.$ 101. 104 

?(I  
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C. 'The Commission's Environmental Rules 

9 The Commission has implemented Suhpart I of NEPA in Part I ,  Subpart I of its rulesj l  
Under these rules, any Commission action deemed to have a s iptf tcant  effect upon the quality of the 
human cnvironmcnt requires the preparation of an Environmental Impact Statement (EIS) 3' Any action 
deemed potentially to have a significant environmental effect under categories specified in Section 
I l307(a)(l)-(8) and (h) of the rules requires the preparation of an Environmental Assessment (EA) j' In 
addition. the Commission will require the preparahon of an EA i f  i t  is determined that a particular action, 
which is otherwise catcgorically excluded under the rules, may have a significant environmental 
impact ' I  A ctions that a r e  deemed individually and cumulatively to have no significant effect on the 
quality of the human cnvironment are categorically excluded from environmental processing, and do not 
require the preparauon o f  an EA hy the applicant or the preparation of an EIS by the agency '' 
~. 

&E 47 C F R 6 I 1301, Amendnient of Environmental Rules in Response to New Regulations Issued 1 ,  

by the Council on Environmental Quality, Report and Order, 60 R R 2d 13 (1986) (Order Amending 
On~irnnmentril Rule5 ) 

'' 47 C I- R 9 1 1305 

/d 5 I 1307(a)(l)-(8). (b) Section I 1307(a) provides that C o m s s i o n  action with respect to the 
fullowing typey of facilities may significantly dffeci the environment and therefore require an EA ( I )  facilities that 
are to be located in  an officially des iya ied  wilderness area, (2) facilities that are to be located in  an officially 
designated wildlife preserbe, (3) facilities thai may affect listed threatened or endangered species or designated 
critical habitats. or are like14 to jeopardize the continued existence of  any proposed endansercd or threatened 
species or likely to result in the destructton or adverse modification ofproposed critical habitats, as detemuned by 
thhc Sccretary of the Interior, (4) Iacihties that may affect districts, sites, buildings, stmctures or objects that are 
Iistcd. or ale eligible for listing, in the national Register ofHistoric Places, ( 5 )  facilities that may affect Indian 
rcligious sites, (6) facilities in bc locdted i n  a flood plain, (7) facilities whose consnuction wtll involve significant 
change 111 surface features, such as wetland fill, deforcsration or water diversion, and (8) antenna tower5 andlvr 
supporting srmciures that arc to be equipped with high intensity white lights which are to be located in residential 
neighborhoods, as defined by applicable zoning law Section 1 1307(b) provides that C o m s s i o n  actions granting 
cunsmction p e m t s .  licenses to transmit or renewals thereof, equipment authorizations, or modifications in 
existmg facilities requirc the preparation of an EA if the particular facility, operation or transmtrer would cause 
human exposure to lcvcls of radiofrequency (RF) ermssions in excess of the hnuts that the C o m s s i o n  has 
adopied See 47 C F R $Q I 131 0, 2 1093 An explanation of RF energy may be found in the Comnussivn's OET 
Bulletin 56 ,  Quesrions and A n ~ w r r s  Ahour Riological EJjecls and Porenrial Hazards About Radiojrequency and 
Eleclrnmugnerlc Fields (4Ih Ed , August 1999), available at 
hm ,/ww%b fcc eoviBureaus!Eneineei inc TechnolocviDoc~ments/hulletins/oet56loet56e4 udf (Aug 1999) 

13 

See 47 C F R 3 I I307(c). (d) Under Section I 1307(c), an interested person may peritlon the Bureau 
responsible for processing a particular action to require environmental consideration as pan of the decision-making 
proces  where such consideration would nor otherwise be required by the rules I f  the Bureau detemunes tha t  the 
action ma) have a significant cnvironnienlal impact, i t  will requtre that an EA be prepared Under Section 
I l307(d), the Bureau staff that is responsible for processing an action that may not otherwise require an EA shall, 
on Its own niotion, require rhe preparation of an EA. i f  the Bureau detemnes that the proposal may have a 
significant environmental impact 

47 C F R 4 I 1306(a) See alho 40 C F R 5 1507 3(b)(2)(ii) (CEQ's rules providing that agency 

34 

35 

procedures shall identify those trpical classes of action that normally do not require either an envlronmental impact 
ctatement or an enbironmental assessmcni, 1 e ,  categorical exclusions), see also 40 C F R 5 1508.4 (defmition of 
"catesorical exclusion"), 40 C F R $ b  1500 4(p) and 1500 S(k) (federal agencies shall reduce excessive paperwork 
(continucd ) 

6 
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I O  Prior to construction. all tower owners are required to evaluate whether towers that require 
registration fall ibithin one of the specified categories 0 1  lacilities with potential significant 
environmental Impact, to tile an EA if they do. and to certity compliance with the environmental d e s  on 
the Antenna Structure Registration application form ” Similarly, license and certain other permit 
applicants are required to certify compliance with the environmental mules on the appropriate appltcation 
forni, dcpending on the particular service ’- l i  an EA is not required, the party may proceed with the 
project without providing any environmental documentation to the Commission However, if there 
would be such a potential impact, an EA must be submitted and a Finding of No Significant Impact or 
Envimnmental Impact Statement issued beCorc Lonstruction ” 

I I Section 1 1307(a)(3) provides that an EA is required for proposed facilities that may affect 
listed threatened or endangered species or designated critical habitats, or are likely to Jeopardize the 
continued exiytence of any proposed endangered or threatened species or likely to result in the 
destruction or adverse modification nf  proposed critical habitats, as determined by the Secretary of the 
Interior pursuant to the ESA’9 Thus, applicants and licensees are routinely required to evaluate their 
construction projects for potential adverse effects on birds that are endangered, threatened, or otherwise 
subject t o  Section 1 1307(a)(3), and  to file an EA 1 1  the terms or Section I 1307(a)(3) are met The 
(‘ommission’s rules require thc solicitation and Consideration of comments of the Department of Interior 
with respect to  actions specified in Section 1 1307(a)(3) ol‘our  rules‘” With respect to other birds, 

(Continued from previous page) 
and delay by using categorical exclusions to define catepories of actions that do not individually or cumulatively 
have a significant effect on the human cnvironrnent) 

See 47 C F R 5 17 4, Streamlining the Comnussion’s 4nrenna Stmcturc Clearance Procedure, Reporl 16 

und 0,riei. 1 I FCC Rcd 4272 (I995), FCC Form 854 (Application Cor Anlenna Srmcture Registration) llem 38 

’.See, e g  FCC Form 601 (Applicarion for Wirelesc Telecommunicalions Bureau Radio Service 
Authorization). FCC Foma 301 and 301 -CA (Application (or Consrmction Pemut for Commercial Broadcast 
Station. Application for Authority io Make Changes in a Class A Television Broadcast Station), FCC Form 340 
(Application for Conshuction Permit for Rcserved Channel Noncommercial Educational Broadcast Station) The 
Commission’> rules provide that for facilities that require no Comrmssion authorization prior to consttuction, the 
licensee or applicant is to ascertain whether the proposed facility nwy have a stgnificant environmental impact or IS 

categorically excluded under the Comnussion‘s envlronmental rules 47 C F R 5 I 1312(a) 
facility may have a significant environmental impact. appropriate environmental processing shall he completed 
prmr to constmction See id 5 I 1312(b) If  the proposed faciliry is categorically excluded under the 
Comnussion’s environmental mules, consrmction and operation of the facility may proceed In accordance with the 
applicable licensing mles and procedures Id 5 I 1312(c) 

If the proposed 

See 47 C F R b 1 1308 The Conmussion’s mles provide that i fan  EA is requlred to be prepared, i t  18 

“shall deal specifically u i t h  any feature of the site which has 5pecial environmental significance (e g , natural 
migration paths Cor birds and other wildlife In adopting its inltial comprehensive 
environmental rules in 1974, which have since been amended. Tee Order Aniendrng Envrronmental Rules, the 
C o m s s i o n  stdted that the location ofantenna towers exceeding 500 feet in height along favored bird mgratlon 
routes should be avoided, if  possible and, if not, should be discussed by the applicant lmplementation of the 
Narmnol EnvironnientalPolicy Actof  1969. ReporlandOrder,49 FCCZd 1313, 1328~38(1974),onrecons,  56 
FCC 2d 615 (1975) 

) ” 47 C F R 9 I 13 I l(b) 

” 47 C I. R $ I 1307(a)(3) 

‘lo Id 9 I I308 notc, see id b (a)(3) 

7 
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rciutine evaluation is not required. hut an EA shall be required under Section 1 1307(c) or  (d) if the 
rclevilnt Bureau finds in response to a petition or  on it5 own motion. that the proposed construction may 
h3\c a signiricant environmental impact other than impacts specified under Sections 1 1307(a)(I)-(X) and 
(b) of oui rules The Commission hds acted under Section I I307(c) to consider the impact that proposed 
construction would have on migratory birds ‘I 

D. L~evelopments Relating to Migratory Birds and the Construction of Communications 
lowers  

I2 A Communication Tower  Working Group (C.TWG) consisting of representatives from the 
scientific. federal and state agency, environmental, consulting, and industry communities was formed 
under the auspices of FWS to help develop research on the effect that  communication^ facilities may 
have on migratory birds The research issues include the roles that certain factors associated with 
communications towerh, including lighting, height, and the type of tower, may have on migratory birds 
I he C‘TWG also has sought to examine the potential for research into measures that may minimize 
migratory bird collisions with towers On September 14, 2000, FWS issued its “Service Guidance on the 
Siting, C‘onstruction, Operation and Decommissioning of Communications Towers,” which includes 
\oluntary. interim guidelines to be used by FWS personnel and recommended for use by the 
communications tower industry in considering proposed towcr s i t i ng  for their impacts on endangered 
species and migratory birds” The guidelines are to bc used by FWS personnel until the CTWG’s 
research is “completed. or  until research efforts uncover significant new mitigation measures ”” The 
guidelines are based on research conducted in several Eastern, Midwestern, and Southern states, and 
refined through FWS regional review “ 

See County of Leelanau, Michigan, Memorandum Opinion and Order, 9 FCC Rcd 6901,6903 7 8  & 4 ,  

n 1 I ( 1994) (addressmg whether proposed lower would have a significant, adverse impact on mgratory bird 
population as part of overall obligations to consider the impact oFauthorized facilities on the environment), 
Caloosa Television COT , Memorandum Opinion and Order, 3 FCC Rcd 3656, 3658 7 I 1  (1988), recon.< denied, 
Alemorandum Opinion and Order, 4 FCC Rcd 4162 (1989) (considering the impact of a proposed tower on area’s 
nuzratory bird population ), see ulso Letter from Llnda Blair, Actins Chief. Audio Services Division, Mass Media 
Bureau, to Tanja L Kozicky, Esq , I I FCC Rcd 4163,4166 n I O  (Audio Sen Div 1996) (Division addressing 
conccrns iegardlng proposed conshxction on migratory birds consi~tent with Commission’s overall obligations to 
consider the impact of authorized facilities on the environment). Baltimore County, Maryland, Memorandum 
Opiizion and Order, 4 FCC Rcd 5068, 5071 77 23-25 (Private Radio Bureau 1989), review denied, Memorandum 
Opinion and Order, 5 FCC Rcd 5615 (1990) (Bureau finding that proposed tower would not have a significant 
effecr on the environment due to bird mortality) 

See Memorandum from lame Rappaport Clark, Director, U S Fish and Wildlife Service, U S $ 2  

Uepament of the Interior, to FWS Regional Directors (FWS Tower Siring Guidelines), avnilahle at 
- hii&a[atorvbirds Tws pov!issuesliowers!comto~ h h d  (Sept 14, 2000) 

4 1  
Id Sei. Section 111 C , infrn (discussing content of FWS To,we?.Siting Guidelines) 

FlVS Tower S/irng GuiiieiineJ (introductory letter) The guidelines were not adopted through nohce 
‘ 2  

and Lornment proccdurer 

X 
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I l l .  KEQlJEST FOR COMMENTS 

.A. Cur ren t  State of Scientific Information 

11 The impact that communiciltions towers may have on migratory birds has been the subject of 
study or other analysis for dccades. and several reports have shown bird deaths at individual locations 
during a single day or over multiple years." Nevertheless, i t  appears that current knowledge about both 
thc cxtent to which tower5 kill migratory birds and the specitic factors that may contrihute to any danger 
15 limited "' For example, a March 2000 review of recent literature and research in progress that was 
prepared for FWS, Office of Migratory Bird Management," found, among other matters, that (a) for the 
5-year period 1995-1999, vru Iittleresearch waspubl i shedorconducted  t h a t i s  relevant to the bird- 
communications tower collision issue, (b) sincc certain "major reviews'' of the late 1970s and early 
I980s, there has been little research on the subject, and (c) for the period before 1985, there is a body of 
literaturc on the issue, but most of i t  is anecdotal and the literature itself has not been examined 
analytically 

14 We seek comment on and analysis of existing scientific research and studies relating to the 
impact that communications towers may have on migratory birds As previously discussed, a t  least one 
source suggests that an estimated four to five million birds may be killed each year due to collisions with 
communications towers. and another suggests that the number may be higher '' In addition, there are 
report5 o f  bird deaths at individual locations during one day or over time 5o We seek comment on the 
extent of migratory bird deaths that may be attributable to collisions with communications towers, the 
species and geographic locations involved, and what the raw numbers mean In terms of survival of 
specie, or in other relevant contexts Wc ask that comments thoroughly discuss the methods that are 

1 X  

Scc. e p , Robert L Cram ford and R Todd Engstrom, Characreriirics of Avian Morlality a1 ( 1  North 
2 5  

Fhrrr lo 7rlevision Tower A >Y-YearSludy, Field Ornithology (Apr 20. 2001, Allen Press) (Tall Timbers) (29- 
year study of birds killed a t  a television tomer In Florida), Kemper, C , A Study of Bird Morraliry a1 a Wesr Central 
Il.i\ci,n,~rn TC' Tower/rorn IYS7-1995, Passenger Plgeon 58 219-235 (1996) (Kemper) (study over a 38-year 
prnod, single day event also described). M o m s ,  S , Clark, A , Bhatti, L . and Glasgow. J , Televrsron Tower 
Moridirv ofMigrunr Bird> in Wesrern Neu' York and Youngsrown, Ohio, Northeastern Naturahst I O (  1)  67-76 
(2003) 

Lighting on towers appears to have been documented as a n  attractant for mgratory birds See, e g , 46 

Cochran, W W and R R Graber. Atrraclion of nocrurnnl migrants by 1ighr.s on a lelevision lower, Wilson Bull 70 
378-380 (1958) (Cochran and Graber) 

Paul Kerlinger, Avian Morraliry ar Comrnunrcolions Towen A Review ofRecent Lilerarure, Research 
iind Meihodi,/om, Prepared for the llnited States Fish and Wlldlife Service, Office of Migratory Bird 
Management (2000) (Kerlinger), avnrlnble ar hrtr, ilnuoratorybiids lws eov/issues/towers/rev~ew pdf (Mar 2000) 

47 

See Manvil le (asserting that four to fibe nullion birds killed per year IS a consewatwe estimate) 

See Kerlinger at  4 (claiming that estimates ofbirds killed annually by communications towers range 

4% 

4,> 

bemceii 1 and 10 nullion) 

5" See. e g  . Tall Timbers, Kemper, Manville (5,000-10,000 birds killed in smgle incident InKansas), 
Erickson, c I  (11, A v r m  ColluionJ wrrh Wind Turbines A S i i m r n a ~  o/Exisring Studies and Comparisons ro Orhrr 
Sourcer ol Avian Collision Morrahh. in [he UnitedSIares, National Wind Coordinating C o m t t e e ,  at I1 (2001) 
(NWCC Report), h r t D  i:wwu' nationalwind or~!,!pubs/avian collisions pdf(Aug 2001) 

9 
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uscd to quantify any infomiation providcd on this matler 

I i We also scek comment on the adequacy and reliability of scientific research on the impact of 
iowers on migator)  birds. including whether the parties that conducted the research are considered to be 
experts in  the field " and whether the research was conducted in a scientifically-acceptable and rigorous 
manner Comments should address ujhether the research was performed over an adequate period of time 
Specifically. how many years and migration seasons were studied, and why I S  the length of time either 
adequate or inadequate to support the empirical conclusion'' With respect to the scope of the study and 
research, was i t  conducted in a manner that allowed all relevant variables to be considered? We 
generally expect that variables affecting the impact that towers may have on migratory birds are likely to 
la11 within two categories (a) those that may be within the control of the tower owner or licensee, such 
as tower lighting. height. type of tower shucture, and location, and (b) those that are the result ofnatural 
phenomena. such as weather, low cloud ceilings, and fog We seek comment on the extent to which 
research has considered these or other variables, and whether the research has considered the appropriate 
comhination of variables in order to achieve reliable results For example, were a sufficient number of 
towers studied in  order to provide an adequate sampling and a reliable indication of the impact of towers 
on migratory birds? Were the towers located at different sites, and did they include a range of different 
towers with different variables including height, location in different geographic settings, including 
proximity to migratory bird flyways, different lighting systems, and different tower structures, including 
the use of guy wires" Have studies used Geographic Infomation Systems (GIs), radar, acoustical 
monitoring. or other methods to assess migratory bird presence, help conduct risk assessments, and 
determine high bird density areas or areas of critical importance to birds? On the other hand, IS i t  

necessary for research t o examine d ifferent t owers in  order to reflect these and other variables', For 
cxample. does a study that is conducted a t  a single location over a long period of time provide reliable 
scientific results for the Commission to use to propose changes in its rules and processes, or IS  i t  
necessary for numerous towers at different locations to be studied? 

16 We also seek comment on whether the research included effective protocols to account for 
the actual numbers of birds lalled a t  specific towers Specifically, d id  the  research employ standard 
metrics to count dead birds at individual towers in order to provide a uniform analysis of results from all 
towers for comparative purposes. or was some other method used? How often and at what times of day 
were searches conducted. and what other methods were used to promote searcher efficiency and control 
siavcnger removal (e g , clearing of areas around the base of the tower or use of netting)? Comments 
should also address any other measures that were or were not used to account or control for other 
relevant variables. such as whether efforts were made to reduce lighting located near but not on the 
towers that otherwise could attract migratory birds We seek a critical analysis o f  the research, whlch 
examines both the adequacies and inadequacies of the research, its methodologies, findings, and 
conclusions 

The Comss ion  has relied on other expert agencies with respect to deternuning approprlate standards 5 ,  

in the environmentally sensitive area ofhealth and safety RF enussions guidelines, when i t  lacked expenise to 
dcvelop such guidelines on its own See Guidelines for Evaluating the Environmental Effects of Radiofrequency 
Radianon, Repo/-inndOrder. I 1  FCCRcd 15123,  1 5 1 2 4 ~ ~  L 2 & n  I ,  15134-351128, I s l5on71 (1996),0/1 
~ ( ' c r ~ n ~  , Srcnnrl Menurandurn Opriiion and Order, I2 FCC Rcd 13494 (1997), a r d ,  Cellular Phone Taskforce v 
F K ,  205 F 3d 82 (2d Cir ZOOO), cerl denied, 531 U S 1070 (2001) (adopting guidelmes based substantially on 
recommendations of the U S Environmental Proiection Agency, the Food and Drug Admnistration, and on critena 
published hy the National Council on Radiation Protection and Measurements (NCRP) and by the American 
National Standards Insrituie/lnstitute o f  Eleclrical Engineers, Inc (ANSIIIEEE), see also 47 C F R 5 1 1307(b) 

I O  



Federal Communications Commission FCC 03-20s 

I .  Tower Lighting 

17 Lighting may be an important factor in  attracting and/or disorienting migratory birds at 
communications towers ’’ Particularly in inclement weather, including cloudy nights, birds entering an 
illuminated area may be reluctant to leave and may be susceptible to colliding with lighted towers, their 
supporting guy wires, or each other ’’ It has been suggested that the color of tower lights, such as white, 
white with ultraviolet3 or a specific color like red, and the duration of any pulse in the lights, such as 
strobe. slow flash, or steady pulse, may be factors that can alter the attraction of lighting to migratory 
birds ” The intensity of light. L ’ g ,  in  lumens, also may play a role Some reports suggest that white 
strohe lights may be less attractive to neotropical migratory species than steady or  flashing red 
incandescent lights.” while the attraction of red strobe lights to migratory birds is currently unknown 

18. Wc seek comment on whether and why lighted towers attract birds, and whether different 
lighting systems increase the potential for migratory bird collisions with communications towers. We 
seek information on whether studies document any difference in risk posed by lighting systems that use 
lights of different color or different rates of flash, pulse, or strobe (including red or white strobe) 
Comments also should address the effects of lighting color, duration, intensity, and type (e  g , 
incandescent, strobed, neon, or laser) on bird attraction, especially at night during inclement weather and 
during spring and fall migrations In addition, we ask that commenters take into consideration, where 
appropriate, the impact of different tower lighting systems on human communities. Further, are 
particular lighting systems or colors more or less attractive to migratory birds based on differing tower 
heights’) We also ask that commenters recommend specific lighting systems to minimize migratory bird 
collisions with towers, to the extent supported by scientific findings. 

19. Air safety and navigation issues are related to the painting and lighting of towers The FAA 
has established painting and lighting advisory specifications for air safety and navigation purposes, and 

See Manville, citing Crawford, R L and Engstroq R T , Remarks on Lights, Towers, and Avian 
Mortality Where is the Science at 117’ Meetmg of the Am Ornithologist’s Union at Cornell Univ , Conference 
on Avian Mortality at Communication Towers (Aug I I ,  1999), available 01 
hm, ilnugratoryhirds fws soviissuesltowerslenssuom hrml (last visited August 14, 2003), Cochran and Graber. 

j 2  

See Manville, citing Graber, R R ,  Nocturnal Migration in Illinois -- Diflerenl Poinls of View, Wilson 
Bull 80 36-7 I (1968) The Tall Timbers research controlled its study to account for cloud ceiling height, which it 
assens was the most important weather factor m causing bud deaths at the location See Tall Timbers at  381, 385 

’ I  

See Manville, citing Beason, R C , Remarks on The Bird Brain Magnetic Cues, Visual Cues, and Radio 54 

Frequency (RF) Effects ar 117” Meeting of the Am Ornithologist’s Union at Cornell Univ , Conference on Avian 
Mortality at  Communication Towers (Aug I I ,  1999). available ai 
- http !!nulriatorybirds fws Roviissuesitowersmeason hrml (last visited August 14, 2003) Although further research 
may be necessary, the retina of a bird’s eye is sensifi\’e to red and ultraviolet spectra, and thus birds m y  be 
attracted to red lights See Manville 

See Manville, citing Gauthreaux, S A , Jr and Belser, C G , Remarks on the Behavloral Responses of 
Migratlng Buds to Differeni Lighting System on Tall Towers at I 17“ Meehng of the Am. Ornithologist's h I 0 n  
a t  Cornell Univ , Conference on Avian Mortality at Commurucation Towers (Aug 1 I ,  1999), available a1 
rn/!!mrrarorubirds fws govlissuesitowersisauttalk h t n i  (last visited August 14, 2003) See also FWS Tower 
Slrmng Gurdeliner No 5 (stating that current research indicates that solid or pulsating (beacon) red lights attract 
night-mgrarory blrds at a higher rate than white strobe lights) However, evidence relating to whch form of 
lighting may be attractive to neouopical tmgratory birds may not apply to seabirds or other species 

55  
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our rules requirc that thc owners or  communications towers paint and light their antenna structures in 
accoidancs v i t h  those advisor) specifications ''' We seek comment on the impact, if any, that our 
painting and lighling requirements may ha1.e on migratoy bird collisions with towers. Comments should 
address a n d  suggest solutions t ( i  a n y  c ontlicts that may exist between the advisory specifications and 
other related rules on the one hand, and causes of migratory bird collisions on the other Comments and 
wg&estions also should consider air safety and navigation concerns relating to towers and their lighting 
and marking ( e g .  towers are marked and lighted to he visible to pilots), and the obligatlons of the 
Commission with respect to air safety and navigation 

2. Tower Height 

20 'The height of towers may conh-ibute to the extent ot  their impact on migratory birds One 
report suggests that an important analysis would be to compare towers of different heights, that there 
have been relatively few studies o f  towers less than 400 feet in height, and that certain literature. 
although perhaps only suggestive, does not generally implicate such shorter towers in a significant 
number of bird deaths '' Research conducted at  two specific locations suggests that taller towers, and the 
shuctures associated with them, may increase avian mortality at those sites '* However, it has been 
suggested that these and other studies do not definitively establish that tall towers are responsible for 
morr bird deaths than shorter towers.'" and the apparent lack of mortality studies at short towers may 
make i t  premature to assume that short towers cause fewer bird deaths than tall towers 

2 I .  We seck comment on the role of tower height as a cause of collisions by migratory birds with 
communications towers Are there reliable scientific studies that compare the impacts on migratory birds 
of towers of different heights, and do they control for other variables such as geographic location, 
proximity to  bird movement corridors, and prevailing weather conditions? If there are such studies, what 
are the results and the significance, if any, for determining the height of tower that may pose the greatest 
or las t  risk to migratory birds" 110 studies examine whether short towers have less impact on migratory 
birds than tall lowers, and do they idenlify the heights of the towers that were studied? The comments 
should consider and document, to the extent possible, whether there is a height threshold at which avian 
mortality becomes significant to an avian population, and any other factors that may lead to a 
dctcrmination of critical tower height for purposes of minimizing migratory bird collisions with towers, 
iricludmg whether the critical height threshold may be different in different geographic locations or 
weather conditions We also ask that comments address the relationship, if any, of tower height with 
other factors, such as lighting, and whether there are situations where tower height could be limited to 

S c e 4 7 C F R  $9 176(a), 1722.  1723.andnoteprecedmg47CFR 5 1 7 4 5  

See Kerlinger a t  30 

See Kernper at  230 (Identifying tower height of a t  least 400 feet as one ofseveral malor factors that 
cause severe problem5 for rmgratory birds), 'Tall Timbers a t  380, 383 (finding that far fewer birds were kllled when 
rower was 94 meters (approximately 300 feet) than when the tower was in the 200-300 meter range of height), 
Kerlinger at 14-1 5 summarizing Kemper (noting that dead birds were found only after the height ofthe tower was 
increased from 500 to 1,000 feet, and that height. guy wires, and weather were responsible for the bud deaths). 

56 

5 '  

5 %  

$9 See Kerlinger a i  2 (discussing certain studies) 

Cf Kcrlinger a t  30 (discussing that literature is nearly devoid of information about bird deaths and I,') 

collisions ar Smdll  iowm (less than 400 feet)) 
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delcr collisions b j  birds with towers yet \ t i l l  allovv the provision of reliable communications services 

3. Type of Antenna Structure  

22 The type of antenna support structure may be another important factor in the extent to which 
communications towers have an impact on migratory birds For example, guy wires could create a level 
of  risk to migratory birds that is not present with unguyed towers We seek comment on what impact, i f  

m y ,  different tower structures may have on migratory birds Comments should include any studies or 
research on this issue, and should address the relativc impact on migratory birds of guyed towers, self- 
supporting lattice towers, monopole towerh, or other structures such as "hidden" towers that are made to 
rebemble trees, for example Are therc lBctors that  may make a particular type of tower structure more or 
less of a risk tu  migratory birds" For example, would guyed towers pose more of a risk than other tower 
structures to migratory birds at night in  inclement weather" We also seek comment on whether particular 
tower d e s i p s  or potential detencnt devices such as visual markers may deter migratory blrds from 
towers 

4. Location of  Antenna Structures  and  Other Factors  

23 We seek comment on research or other data relating to any other matters within the scope of 
this inquir), For example, is there information concerning the impact on migratory birds of 
communications towers located in or near specific habitats, such as wetlands, which may be a possible 
location of migratory bird populalions" Do tnwers on ridges, mountains, or other high ground have a 
differential impact on migratory bird populations and, i f  so. are there scientifically rigorous studies that 
address such effects and their causes? We 5eek comment on the impact on migratory birds, if any, of 
locating towers in areas with a high incidence of fog, low clouds, or similar obscuration, in proximity to 
coaqtlines and major bird movenicnt corridors, or either clustered near or dispersed from other towers 
Comments on the role of any of lhese factors should consider the extent of any such impact during 
migration seasons We also seek coinmrnt on any other factors that may influence the impact of 
communications towers on migratory birds In addition, are data available from studies of non- 
communications facilities which may be relevant on the issue of  the impact of communicat~ons facilitles 
on migratory birds') If such information is relied upon, commenting parties should establish the 
relevance of that information and the relationship o f  facilities used in those other industries to facilities 
used in  the comrnunications industry 

24 Certain migratory bird species may hold particular cultural or religious significance to Indian 
Tribes. The Commission has made a commitment to consult with federally recognized Indian tribes to 
the extent practical prior to implementing any rcgulatory action or policy that will significantly or 
uniquely affect Tribal governments, their land and resources.62 Consistent with that commltment, we 
specifically seek comments from the Tribes and other parties on whether any of the questions ralsed in 
this inquiry will significantly impact Tribal governments, their land, and resources 

61 Sec Kemper a t  230 (presence of guy wires supponmg rower is a major danger factor to birds), Manville 
(Known dnd Suspected Problem) 

(11 
Stv Statement of Policy on Establishing a Government-to-Government Relatlonsh~p with Indian Tribes, 

P c h q  Slalcmenz. 16 FCC Rcd 4078. 4081 (2000) 
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n. Need for and Scope of Additional Study 

25 In the cbent that partiri bclicvc that existing rexarch is insufficient to permit the 
( ommisiion to addrcss fully thc issuc of migratory bird  collision^ with towers, we seek comment on 
\\.hat additional study or studies may be needed We ask  for comment on what variables the research 
bhould address, including possible lighting regimes, tower height, type of structure, location, and impact 
of different weather conditions Comments should discuss the specific scope and parameters o f  
recommended studies. including the number of towers, different lighting regimes to be studied, whether 
a range of towers with different hcights should be included, the geographic positioning of towers. 
including such factors as the incidence of inclement weather, topography, and proximity to areas that 
may he attractive to mibgrating birds, such as wetlands, and the different tower structures such as guyed or 
iinguyed. including monopole, lattice or other structures We also seek comment on what types of 
procedures should be used to monitor birds that may be killed a t  communications towers during these 
studies " In addition. we request comment on whether studies can be smctured specifically to research 
potential methods ofretlucing the potential for migratory bird collisions with towers 

26 Commcnters should consider how much time would be needed to complete a new study or 
studies Specifically, how many fall and spring migration seasons should be covered by any research, 
and horn, many summer seasons, if any, would be needed to monitnr impacts on breeding, nesting, and 
local resident avian species? We  seek comment on the factors that would impact the length of any study, 
including the number of towers that would be the subject of the research, and the particular testing 
procedures that would he used In addition. there may he unpredictable factors, such as weather, that 
affect the time that i t  would take to complete a study Estimates of the length of a study also should 
identify whether the estimates include the preparation of smaller pilot studies t hat m a y  b e n e e d e d  t o  
obtain meaningful data that would be used to design a broader and more in-depth study We also seek 
comment on whether pilot studies followed by one or more larger studies are necessary, or whether one 
or more smaller studies could yield sufficient information on which the Commission could base future 
actions respecting migratory bird issues If one or more smaller studies alone would be adequate, 
comments should address the relevant protocols We further seek comment on the potential value of 
monitoring bird deaths at particular towers outside the context of a formal study, either in addition to or 
in lieu of such studies 

27 We also seek comment on the appropriate party or parties to design and conduct a study. 
The Commission is not an expert in the arca of migratory birds, and we seek comment on what other 
entity might appropriately oversee any research that could be used to establish relevant standards for the 
Commission's use In this regard, we note that the FWS is the lead federal agency for managing and 
conberving migratory birds, and its Division of Migratory Bird Management undertakes a number of 
surveys I n conjunction with the FWS Regional Offices O4 We also seek comment on any ongoing or 
planned studies with which the Commission might coordinate in order to achieve synergies and avotd 
duplication of  effort 

28 Another important consideration is the cost of a study and the source of funding Cost can 

61 See supra 11 I6  (discussion relating to monitoring tower sites for dead buds) 

See FWS. Div of Migratory Bird Mgmt , About Us, ai oa 

hitp i'miqratorvbirds fw nov'lNTROMSG IITML (last visited August 14, 2003), FWS, Div ofMigratory Bird 
Mgmt , Bird Moniionng. u/h t tp  ilmirrarorvbirds fw qovlstatsurvlmnmbl hml (last revised Aug 21, 2001) 
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r'ary widely depcnding in part. on the length of the study, the number of towers to be included, the extent 
oF thc gcogaphic area. and particular toner fcatures such as height and lighting Sources for funding 
such ytudies havc been difficult to idenlily Comments should address both the estimated cost of any 
ctiidies and  potential sources of funding 

C. Suggested Methods to Minimize lmpacts 

29 We seek comment on whether existing studies or research address the use of particular 
inethods t o  minimize any  impact of communications towers on migratory birds For example, would 
particular lighting systems, devices located on or near facilities to deter migratory birds, or other 
measures help io minimize bird collisions with communications towers? Comments should identify any 
particular methods, discuss the extent to which they have been used on communications towers or other 
similar relevant structures, and quantify the results of their use In addition, would alternative siting of 
towers LO avoid particular areas b e  a reasonable method tominimize impacts, a n d  a re  there alternate 
wchnologies available that would permit fewer and/or shoner towers to be built, yet still permit 
communications needs to be met" On the other hand, would the use of alternate siting be constrained by 
exiyting technology, the need (or communications carriers to provide coverage for their services, build- 
out requirements under the Commission's rules, or any other requirements? In addition, do certain parts 
of towers. r g , top, middle, or lower sections, pose more or less of a potential for collisions with 
migratory birds and, if so, are there specific construction techniques, deterrent actions, or other methods 
that would be useful to minimize impacts? 

30 The FWS Tower Siting Guidelinex encourage certain measures that FWS says will "provide 
significant protection for migratory birds pending completion" of the CTWG's recommendations " The 
~oluntary guidelines, which FWS recommends for use by all companies, license applicants, or licensees 
proposing new tower sitings, include to the extent feasible collocation of antennas on existing towers or 
other structures rather than new tower construction, where collocation is not feasible, construction of 
new towers that are no taller than 199 feet above ground level without guy wires or lighting, siting new 
towers within existing tower farms, and use of the minimum acceptable amount of pilot warning and 
nbstruction avoidance lighting recommended by the FAA for towers that require lights for aviation 
safety " As described above, FWS intended the guidelines for interim use, and they were established in 
anticipation OT further action by the CTWG " Further, FWS states that the guidelines would be "updated 
as new information becomes available ''by Thus, these guidelines were not adopted as final measures, but 
were drvcloped with the understanding that determining the appropriate methods to minimize the impact 

A possible source of funding may be matching funds from the National Fish and Wildlife Foundation, 65 

See National Fish and Wildlife Foundation, Foundation Grant Programs, nl 
h' !wvw iifuf"~e:pro~ramsipr"erams h t r  (last visited Augusi 14, 2003) 

FU'S Touer Siring Guidelines "11 

'li Id 

68 See .T uprn 11 12 

FWS Tower Siring Guidelines 0')  
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o i ~ o m n i u n i ~ i t i o n s  towers on mipatory birds would be a n  ongoing process.'" 

31 We request comment on the scientiiic basis for these guidelines. the general use of the 
guidclines and the USE of each (if  the specific guidelines, and any other potential measures to minimize 
impacts on migralor) birds within the scope of  our current rules For example, comments could consider 
whether a n  MOL1 or other agreement between the Commission and other agencies, such as the FWS, 
could be u w d  to hpecify the proces  to revie\> potential impacts o f  antenna support structures on 
migratory birds. or Lo help facilitate any necessary research on the matters addressed in this inquiry ' I  

Comments also should address whether the current state of scientific knowledge on causes of bird 
collisions wi th  communications towers supports the use of any or all of the FWS Tower Srling 
Guidehe.\ Further. does current scientific evidence support a finding that particular towers do not 
sigrificantly pose a threat to migratory birds' For example, does such evidence exist relating to towers 
of a particular height. r g  , unlit towers that are less than 200 feet in height, or towers that use particular 
lighting, e g  , Lowers w t h  primarily white strobe lighting? Commenters In particular should address the 
relationship of any measures they support or oppose with the current state of scientific knowledge 
Comments also should consider how best to implement any of these matters within the current structure 
o f  our rules 

32 Particular guidelines intended to minimize impacts on migratory birds may, depending on 
their application. have an impact on Commission licensees. applicants, or other parties with respect to 
towcr desigr and engineering. the ability to provide necessary communications services, liab~lity, and 
wstb We seck comment on what erfects. if any, the recommended FWS guidelines or other efforts to 
minimize impacts have had in these areas Specifically, comments should address whether current or 
potential increased application of any of the guidelines would contribute to delay in tower construction, 
the provision of  ('ommission-licensed services, or the transition to digital televis~on Comments should 
address advantages and disadvantages associated with different means of  implementing the FWS 
guidelines, possible revisions to those guidelines, or other measures. 

33 ?he Commission licenses and regulates the use of radio transmitters by state and local 
governments i n  public safety activities. We seek comment on the impact that restrictions or gutdelines 
regarding tower siting and construction to protect migratory birds may have on the use o f  radio 
t~ansmission tor public safety What would be the effect on the coverage provided by towers used to 
provide public safety service if those towers were, for example, subJect to restrictions on height or other 
features in order to protect migratory bird populations" We also seek comment on what impact tower 
construction restrictions may havc on homeland securlty objectives In addition, are there other potential 
conflicts between potential measures to minimize impacts of communications towers on migratory birds 
and the availability of communications towers to address security concerns? 

34 The Commission is committed to serving all parties interested in  the impact that 
 communication^ tower5 may have on migratory birds as well as resources allow. To this end we seek 
commenl 011 *ays tha t  the Commission can do so better What can the Commission do to meet Its 

10 I , ,  addli,,,n. wc note that FWS dld not seek formal public commenf on lhe guidelines. Therefore, all 
partie, with a poientldl merest may not have had the opportunity to participate i n  the developmenr of the 
guideline5 and present their own relebant scientific data 

71 
As nored above. the Comnussion is not required to enter into an MOU with FWS under Executive 

Order 13, I86 with respect to rmgratory birds See ~ u p r a  note 30 
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icsponsibilities under relevant statutes and rules better" Should the Commission develop additional staff 
eupcrtihc on a \ i a n  niort3lity issues? Would the expertise of an ecologist or cnvironmental biologist be 
hrlpful" What staff bac,kgnmdh are most important') What additional training should be made available 
(or existing staff' Are therc Commission procedures or rulcs that  impede industry's or environmental 
poups '  efforts 10 address ishues related to avian mortality" For example, are there aspects o f  our EA 
requirement5 that could be improved with respect to migratory bird issues') Is there data that the 
Commission collects that could be of assistance to researchers in this field? 

IV. PROCEDUKAL ISSUES 

A. Ex Parte Presentations 

35 This is an exempt proceeding in which ex parre presentations arc permitted (except during 
the Sunshine Agenda period) and need not be disclosed." 

B. Filing of Comments and  Reply Comments  

36 We invite comment on thc issucs and questions set forth above Pursuant to applicable 
procedures set forth in sections 1 415 and  I 419 of the Commission's rules. 47 C F R $ 5  1415,  1419,  
interested parties may file comments on or before 60 days after the date of publication of a summary  
of the  Notice of Inquiry in the Federal Register, and reply comments on or before 90 days a f te r  the 
date  of publication of a summary  of the Notice of Inquiry in the Federal Register 

37 Comments may be filed using the Commission's Electronic Comment Filing System (ECFS) 
or by filing paper copies ' 3  Given recent changes in the Commission's mail delivery system, parties are 
htrongly urged to use the ECFS to file thcir pleadings Comments filed through the ECFS can be sent as 
an electronic file via the Internet to <hm iiwww fcc Eovie-fileiecls h t m b  Generally, only one copy of 
an electronic submission must be filed In  completing thc transmittal screen, electronic filers should 
include their full  name. Postal Service mailing address, and the applicable docket number Parties may 
also submit an electronic comment by Internet e-mail To receivc filing instructions for e-mail 
comments, commenters should send an email to ecfs@fcc gov. a n d  should include the following words in 
the body of the message, "get form <your e-mail address> " A sample form and directions will be sent in 
reply 

38 Parties who choose to tile by paper must file an original a n d  [our copies of each filing All 
filings by mail (including U.S Postal Service Express Mail, Priority Mail and First Class Mail) must be 
sent to :hc Coininission's Secretary, Marlene H Dortch, Federal Communications Commission, Office of 
the Sccretary, 445 12th Street, S W ,  Washington D.C 20054 All filings sent to the Commission by 
overnight delivery, e p ,  Federal Express (other than by U S Postal Service Express Mail and Priority 
Mail:. n i u s  be sent !n rhe Commission's Secretary, Marlene H Dortch, Fedcral Communicat~ons 
C'ommission Otfiv: of thc Secretary, 9300 East Hampton Drive, Capitol Heights, M D  20743 All hand- 
delii'cred 01 me~ser,ger-dclivered filings must be delivered to the Commission's filing location at 236 
?,lassachusetts Avenue, N E ,  Suite 1 IO,  Washington, D C 20002-4913 The filing hours at  this facility 
are 8 !)O a m to 7 00 p ni All hand deliveries musr be held together with rubber bands or fasteners. Any 
envelopcs must be disposed of before entering the building. 

" 4 7 C F R  5 I I204(b)(l) 

7 3  See Eleclronic Filing ofDocumenis in  Rulemaking Proceedings, 63 Fed Reg 24,121 (May 1,1998) 
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30 Parties who choose to file hy paper should also submit their comments on diskette to C 
William Stafford, Commercial Wire les  Division, Wireless Telecommunications Bureau, Federal 
C‘oinmunications Commission, 445 12th Street, S W , Washington, D C 20554 The required diskette 
copies of submissions should be on 3 5-inch diskettes formatted in an IBM compatible format using 
Microsott Word o r  compatible software E ach d iskette should be  accompanied by a cover letter and 
should br submitted in “read only” mode The diskette should be clearly labeled with the commenter’s 
name proceeding. type of pleading (comment or reply comment), date of submission, and the name o f  
the elcctronic Tile on the diskette The label should also include the following phrase “Disk Copy ~ Not 
an Original ” Each diskette should contain only one party’s pleadings, preferably in a single electronic 
tile In addition. commenters must send diskette copies to the Commission’s copy contractor, Qualex 
International. Portals 11.445 12th Street S W , CY-B402, Washington, D C 20554 

40 Regardless of whether partics choose to tile electronically or by paper. parties should also 
serve the following with either one copy of each filing via e-mail or two paper copies. (1) Qualex 
International. Portals 11 ,445  12th Street, S W . Room CY-B402, Washington, D.C , 20554 (telephone 
(202) 863-2893. facsimile (202) 863-2898) or e-mail at qualexint@aol com; and (2) G William Stafford, 
I:ederal Communications Commission, Room 6329, 445 12th Street, S W , Washington, D C 20554, or 
e-mail at  USta f fo rd fd fc l :  gov 

41 Comments and reply comments will he available for public inspection during regular 
busincss hours in the FCC Reference Information Center, Federal C ommunications Commission, 4 4 5  
12 th  Street. S W , Room CY-A257, Washington, D C 20554 These documents also will be available 
electronically from the Commission’s Electronic Comment Filing System Copies of filings in this 
proceeding may be obtained from Qualex International, Portals II, 445 1 2th S trret, S W , Room CY-  
B402, Washington, D C.,  20554, telephone (202) 863-2893, facsimile (202) 863-2898, or via e-mail at 
qualcxin~(bJaol com To request materials in  accessible formats for people with disabilities (braille, large 
print. electronic tiles, audio format), send an e-mad to fcc504(dfcc.~ov or call the Consumer & 
Governmental Affairs Bureau at 202-41 8-0531 (voice), 202418-7365 (tty) 

\:. ORDERING CLAUSES 

42 Accordingly, IT IS ORDERED that, pursuant to the authority contained in  Sections 1 ,  4(i), 
303(r) of the Communications Act, 47 11 S C Sections 15 I ,  154(i), and 303(r), t h ~ s  Notice of Inquiry I S  

ADOPTED 

FEDERAL COMMUNICATIONS COMMISSJON 

Marlene H. Dortch 
Secretary 
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SEPARATE STATEMENT OF 
CHAIRMAN MICHAEL K. POWELL 

Rc Effects of Communication.c. Towers on Migratory Birds 

Last May, I announced the FCC's first ever comprehensive action plan to enhance the 
Commission's implementation of the National Environmental Policy Act of 1969 (NEPA) and 
the National Historic Preservation Act of  1966 ("PA) 
component of that plan 

Today's action is an essential 

The Notice o f  Inquiry takes a critical step forward by calling for a record to assess 
exactly how, and to what extent, migratory birds may be affected by our nation's critical 
communications infrastructure While we must continue to deploy infrastructure to enhance 
public safety and improve communications service, the record gathered here will guide us in 
deploying such facilities in the most environmentally sound way possible. I encourage broad- 
based participation in this inquiry to allow us to determine the best path forward on this complex 
issue 


